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1 TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD: 

2 
	PLEASE TAKE NOTICE that on July 29, 2013 at 1:30 p.m. or as soon 

3 thereafter as the matter may be heard on or before the Honorable John F. Walter in 

4 Courtroom "16" of the above entitled Court located at 312 North Spring Street, Los 

5 Angeles, California 90012, Defendant PAUL TANAKA (hereinafter "Defendant 

6 Tanaka") will move this Court to dismiss Plaintiffs’ Complaint pursuant to FRCP 

7 12(b)(6) on the basis that it fails to state a claim upon which relief can be granted. 

8 
	

Defendant Tanaka moves the Court as follows: 

9 
	

1. 	That the first claim for relief against Defendant Tanaka be 

10 dismissed because the alleged conduct of the plaintiffs submitting reports to LASD 

11 and FBI is not a protected activity under the First Amendment and the Plaintiffs’ 

12 alleged reports to the LA Times and their claims to the DFEH, the Labor 

13 Commissioner and the County of Los Angeles have no causal nexus to the adverse 

14 employment actions that Plaintiffs claim. 

15 
	

2. 	That the second claim for relief against Defendant Tanaka be 

16 dismissed because the pleading is insufficient to show that Defendant Tanaka 

17 prosecuted a claim against Plaintiffs with malice, without probable cause and for the 

18 purpose of denying Plaintiffs a specific constitutional right. Further Plaintiffs have 

19 failed to plead facts to reflect that there was no merit to the alleged claim/charges 

20 against him. 

21 
	

3. 	That the third claim for relief against Defendant Tanaka be 

22 dismissed because the intra-corporate conspiracy doctrine, which holds that 

23 employees of an organization cannot be liable for conspiring with one another as the 

24 Plaintiffs’ own Complaint confirms that Defendant Tanaka was an employee or 

25 official of the County during the time periods in question and allegedly acting within 

26 the course and scope of employment. This claim also lacks the necessary specificity 

27 requirements. 

28 
	

4. 	That the fifth claim for relief against Defendant Tanaka be 
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dismissed because the facts pled in Plaintiffs’ Complaint are insufficient to state a 

plausible claim for Harassment under the FEHA. Plaintiffs’ Complaint is devoid of 

any facts showing that Plaintiffs were harassed by Defendant Tanaka on the basis of 

being members of any protected class and that any conduct by Defendant Tanaka was 

sufficiently "severe and pervasive" to be classified as FEI-JA harassment. In addition, 

Defendant Tanaka cannot be held liable for mere inaction, even if he was aware of 

any alleged harassing behavior by others. 

5. 	That the ninth claim for relief against Defendant Tanaka be 

dismissed because the facts pled in Plaintiffs’ Complaint are insufficient to state a 

claim for Violation of the Bane Act against Defendant Tanaka. None of the 

allegations evidence an expressed intent by Defendant Tanaka to inflict evil, injury, 

or damage to Plaintiffs under the Bane Act. The only allegations referencing an 

expressed intent to inflict violence against Plaintiffs are insufficient to support a claim 

against Defendant Tanaka for violation of the Bane Act, as there is no factual support 

that any threats of violence came from Defendant Tanaka. 

This Motion is made following issuance of "meet and confer" letters dated June 

26, 2013 and June 27, 2013, pursuant to Local Rule 731  In addition, all parties met 

and conferred telephonically on June 28, 2013 for the parties’ initial conference of 

counsel, pursuant to Rule 26 of the Federal Rules of Civil Procedure and Local Rule 

’ Defense counsel was assigned to represent Defendant Tanaka only seven days 
prior to the meet and confer deadline, giving counsel insufficient time to review the 
very detailed pleadings and thoroughly discuss the perceived defects and anticipated 
motion pursuant FRCP Rule 12(b)(6) by the meet and confer deadline. However, in 
order to preserve the purpose and effect of the meet and confer requirement, as stated 
in this Court’s Standing Order and in the Local Rules, defense counsel advised 
Plaintiffs’ counsel in writing that if an agreement can be reached by the Parties 
following the filing ofthe instant motion, Defendant Tanaka will withdraw the instant 
motion and stipulate to Plaintiffs filing an amended Complaint. It is certainly not 
Defendants intent to waste the Parties and the Court’s time by filing a needless 
motion if the defects in the Complaint can be cured by amendment. 
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26-1. At the conference, the parties discussed the pleadings, among other things, and 

Plaintiffs’ counsel indicated Plaintiffs’ intent to oppose Defendant Tanaka and 

Defendant County of Los Angeles’ Motions to Dismiss. 

This Motion is based on this Notice of Motion, the attached Memorandum of 

Points and Authorities, all pleadings and papers on file with the Court, on such 

matters as the Court may take judicial notice, and further evidence and argument that 

the Court may receive at or before the hearing on this Motion. 

DATED: June 28, 2013 
	

LAW OFFICES OF DAVID J. WEISS 

/5/ 

DAVID J. WEISS, ESO 
DANIELLE F. DROSSfl, ESQ. 
DARON BARSAMIAN, ESQ. 
Attorneys for Defendant, 
PAUL TANAKA 
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I 
	

MEMORANDUM OF POINTS AND AUTHORITIES 

21 1. INTRODUCTION 

	

3 
	

Plaintiffs MICHAEL RATHBUN ("Rathbun") and JAMES SEXTON 

4 ("Sexton") (collectively referred to as "Plaintiffs") are Sheriffs Deputies employed 

5 by the Los Angeles County Sheriffs Department ("LASD"). Plaintiffs’ lawsuit arises 

6 out of alleged retaliation, harassment, malicious prosecution and conspiracy claims 

7 and is asserted against the County of Los Angeles and four LASD employees and 

8 officials including: (1) Sheriff Leroy Baca, (2) Undersheriff Paul Tanaka; (3) 

9 Lieutenant Greg Thompson; and (4) Detective Jeff Perkins (collectively referred to 

10 as "Defendants"). 

	

11 
	

Plaintiffs’ Complaint makes sensational accusations against LASD, but fails 

12 to plead any wrongful conduct that is specifically attributable to Defendant Tanaka, 

13 the Undersheriff for LASD. In addition, the Complaint completely fails to establish 

14 a causal connection between Defendant Tanaka’s conduct on the one hand and any 

15 cognizable injury suffered by Plaintiffs on the other hand. Plaintiffs’ Complaint relies 

16 on conclusory and speculative allegations against Defendant Tanaka and falls far 

17 below the federal pleading standards. For these reasons, as more fully described 

18 below, Defendant Tanaka moves this Court for an order dismissing Plaintiffs’ 

19 Complaint in its entirety against Defendant Tanaka, or in the alternative, dismissing 

20 one or more of Plaintiffs’ causes of action. 

21 2. FACTUAL ALLEGATIONS 

22 
	

Plaintiffs are Sheriffs Deputies at LASD and allege that they were assigned 

23 to the Operation Safe Jails ("OSJ"), an LASD unit which provides gang intelligence 

24 to the law enforcement community. Complaint, ¶J 21-26 Plaintiffs allege that "OSJ 

25 members were told that the unit was one of Assistant Sheri ff/Undersheri ff Paul 

26 Tanaka’s operations" and that if any issues arose "Tanaka’s door was always open." 

27 In addition, Plaintiffs allege that "[o]n information and belief, Tanaka was kept 

28 abreast of all OSJ matters and operations." Id., ¶28. 
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1 
	

Plaintiffs allege that on or about August 2011, Defendant Greg Thompson 

2 ordered Plaintiffs to "transfer and hide a specific inmate" and that Plaintiffs learned 

3 that the inmate was being hidden from the Federal Bureau of Investigation. Plaintiffs 

4 allege that the order to hide the inmate "came from Sheriff Baca and Undersheriff 

5 Tanaka in an effort to obstruct a federal investigation." Id., ¶ 29. Plaintiffs allege that 

6 Rathbun began to develop a dependency to alcohol "[fl cope with the intense 

7 pressure" related to the alleged orders to hide an FBI inmate. Id., ¶ 32. 

8 
	

On or about February 2012, Plaintiffs allege that they separately reported to 

9 Defendant Thompson that two deputies were engaged in unlawful activity in 

10 association with jail gangs. Id., TT 33-34. Plaintiffs claim that following these 

11 reports they were subjected to negative treatment from co-workers, i.e. they were 

12 ostracized and referred to as "snitches" by other deputies, inmates were used against 

13 them by LASD deputies and officials and they were told by other deputies that they 

14 "better shut up or else" about one of the accused deputies. Id. TT 40-43. Even though 

15 Plaintiffs admit that their reports led to the termination of one of the accused deputies, 

16 Plaintiffs allege that "Sheriff Baca and/or Undersheriff Tanaka knew or should have 

17 known about these improper relationships, but took no action to stop it and implicitly 

18 ratified the improper conduct." Id., ¶43. In addition, Plaintiffs allege that various 

19 unnamed deputies who engaged in harassing and threatening conduct toward 

20 Plaintiffs were following orders from Lt. Thompson, Sheriff Baca and/or Undersheriff 

21 Tanaka to intimidate and/or silence Plaintiffs. Id., ¶J 42, 53. Plaintiffs further allege 

22 that the "campaign of intimidation, harassment, and coercion was carried out at the 

23 direction of Sheriff Baca, Undersheriff Tanaka and/or Lt. Thompson." Id., ¶54. 

24 
	

At some point not specified in Plaintiffs’ Complaint, Plaintiffs allege that 

25 "Rathbun had a relapse and got into a fender bender" and "was charged with 

26 misdemeanor DUI." Id., ¶ 48. Plaintiffs allege that a video of Rathbun’s arrest was 

27 "leaked" on the LASD intranet and that "Sheriff Baca and/or Undersheriff Tanaka 

28 knew or should have known about the leak." Id., ¶ 49. Plaintiffs allege that on or 
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1 about November 2012, Rathbun pled out to misdemeanor DUI, but was charged as 

2 a felony. Id., TT 62, 90. 	Plaintiffs further allege that in late 2012, Rathbun 

3 "discovered that LASD personnel, including Defendant Perkins, were the ones who 

4 escalated Rathbun’s DUI charge from a misdemeanor to a felony." Id., ¶ 96. 

5 
	

In the summer of 2012, Plaintiffs allegedly went to the FBI and disclosed 

6 various information, including evidence about LASD’s violation of various laws. Id., 

7 ¶ 66. On or about August 2012, the LA Times ran an article in which Plaintiffs 

8 cooperated in supplying information about LASD’s alleged wrongdoing. Id., ¶ 74. 

9 In addition, Plaintiffs claim that on or about August 2012, they "testified before a 

10 federal grand jury." Id., ¶ 83. 

11 
	

Plaintiffs allege that the negative treatment from their co-workers continued to 

12 occur through the duration of 2012. Among other things, Plaintiffs allege: that an IA 

13 investigator chastised Sexton in August 2012 (Id., ¶ 80); that LASD personnel 

14 "harassed" Sexton at the Century Station (Id., ¶ 81); that a deputy threatened Sexton 

15 with bodily harm (Id., ¶ 82); that Sexton was told not to visit the Temple Station "for 

16 his own safety" (Id., ¶ 84); and that Defendant Thompson’s son, Deputy Matt 

17 Thompson, told Plaintiffs that they will "answer for their testimony." (Id., ¶93). 

18 Significantly, Plaintiffs do not plead that Defendant Tanaka was involved in any of 

19 the conduct with the exception of the statement by Deputy Matt Thompson that 

20 Plaintiffs will "answer for their testimony," which Plaintiffs allege was a threat 

21 conveyed at the direction of "Sheriff Baca, Undersheriff Tanaka and/or Lt. 

22 Thompson." 

23 
	

Plaintiffs allege that they have each been targets of "bogus" Internal Affairs 

24 I investigations and that the LASD has a "practice and pattern" of using IA 

25 investigations to retaliate, which was put into place by Sheriff Baca and Undersheriff 

’Al Tanaka. Id., ¶ 102. 

27 
	

Plaintiffs’ Complaint contains various inflammatory contentions specifically 

j I aimed at Defendant Tanaka, none of which relate to any cognizable claim or injury 

-3- 
DEFENDANT PAUL TANAKA’S MOTION TO DISMISS 

CASE NO. CVI3-02863 JFW (Ex) 

Case 2:13-cv-02863-JFW-E   Document 22   Filed 06/28/13   Page 11 of 25   Page ID #:248



1 to Plaintiffs. These allegations include: that Defendant Tanaka is a tattooed member 

2 of the "Vikings" group and adopted the "Viking" brand of law enforcement (Id., ¶J 

3 103, 104); that Tanaka allowed and encouraged further development of deputy gangs 

4 within the LASD (Id., ¶ 105); and that Tanaka has an informal policy of "working in 

5 the gray" which directs LASD members to operate outside the confines of the law, 

6 in contravention of state and federal laws. (Id., ¶ 106). 

7 
	

Despite Plaintiffs’ alleged negative treatment by LASD officials, Plaintiffs 

8 Complaint acknowledges that they both remain employed by LASD, though Rathbun 

9 claims that he faces possible termination due to his arrest resulting from the DUI 

10 charge. Id., ¶ 98. 

11 3. LEGAL STANDARD 

12 
	

Federal Rule of Civil Procedure, Rule 12(b)(6) allows litigants to seek 

13 dismissal of a complaint because it fails to state a claim upon which relief may be 

14 granted. In resolving a Rule 12(b)(6) motion, the Court may accept all well-pleaded 

15 factual allegations as true. However, allegations in the complaint need not be 

16 accepted as true if they are merely conclusory, unwarranted deductions of fact, or 

17 unreasonable inferences." Sprewell v. Golden State Warriors, (9th  Cir. 2001) 266 

18 F.3d 979, 988. 

19 
	

Federal Rule of Civil Procedure, Rule 8(a)(2), requires a showing that the 

20 pleader is entitled to relief. In order to make such a "showing," the plaintiff must 

21 provide "factual allegations" that raise a right to relief above the "speculative level" 

22 to the "plausible level." Bell Atlantic Corp. v. Twombly (2007) 550 U.S. 544, 556; 

23 Ashcroft v. Iqbal (2009) 556 U.S. 662,679-680. Thus, "[w]hile legal conclusions can 

24 provide the framework of a complaint, they must be supported by factual allegations." 

25 Ashcroft 556 U.S. at 679-680. 

26 I/I 

27 ’I- 

//I 
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1 4. ARGUMENT 

2 
	a. 	Plaintiff’s First Claim for Relief under 42 U.S.C. Section 1983 for 

3 
	

First Amendment Retaliation Should be Dismissed because it Fails 

4 
	

to State a Claim Upon Which Relief May be Granted 

5 
	

A cause of action for retaliation against Undersheriff Tanaka under this theory, 

6 requires Plaintiffs allege facts that Plaintiffs (1) engaged in protected speech; (2) the 

7 employer took "adverse employment action"; and (3) Plaintiffs protected speech was 

8 a "substantial or motivating" factor for the adverse employment action. Cozsalter v. 

9 City of Salem (9th Cir. 2003) 320 F.3d 968, 978. 

10 
	

Here, Plaintiffs allege that they engaged in their First Amendment rights when: 

11 
	

(a) Plaintiffs reported violations of State and Federal law to the LASD; 

12 
	

(b) Plaintiffs reported violations of State and Federal law to the FBI; 

13 
	

(c) Plaintiffs reported violations of State and Federal law to the Los Angeles 

14 
	

Times; 

15 
	

(d) Plaintiffs filed complaints with the DFEH, the Labor Commissioner, and 

16 
	

the County of Los Angeles." Complaint, ¶ 114. 

17 
	

These allegations are insufficient to state a claim for First Amendment 

18 retaliation because submitting reports to the LASD and FBI are not protected 

19 activities under the First Amendment and the Plaintiffs’ complaint fails to establish 

20 or state a causal nexus to the adverse employment actions taken by Defendant Tanaka 

21 as a result of Plaintiffs’ alleged reports to the Los Angeles Times and filing of 

22 complaints with the DFEH, the Labor Commissioner, and the County of Los Angeles 

23 
	

First as to Plaintiffs’ reporting to the LASD and FBI, Plaintiffs fail to state a 

24 claim because Plaintiffs’ act of reporting to LASD and FBI is not protected by the 

25 First Amendment. The United States Supreme Court ruled that when public 

26 employees make statements pursuant to their official duties, they are not speaking as 

27 citizens for First Amendment purposes, and the Constitution does not insulate their 

28 communications from employer discipline. Garcetti v. Ceballos (2006) 547 U.S. 410, 
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I 421 5  126 S.Ct. 1951, 164 L.Ed.2d 689. Because Plaintiffs’ conduct of reporting to the 

2 LASD and FBI was part of their official duties they can not allege a First Amendment 

3 retaliation claim for conduct or speech that is part of their official duties. I.  The type 

4 of conduct of these Plaintiffs was specifically addressed by the Ninth Circuit Court 

5 of Appeals when it ruled that a peace officer’s official duties include investigating 

6 corruption, preventing commission of crime, assisting in its detection, and reporting 

7 information pertaining to the commission of any unlawful activity to its own or 

8 other law enforcement agencies. Huppert v. City of Pittsburg (9th Cir. 2009) 574 

9 F.3d 696, 707. In Huppert, police officers were ordered to investigate corruption at 

10 the local-City owned golf course. Id. at 699. However, plaintiff Huppert went further, 

11 and spent time off duty working with the FBI on corruption and fraud issues in the 

12 Police Department. Id. Plaintiff alleged that he was subjected to retaliation for his 

13 efforts. Id. The Court ruled that plaintiffs cooperation with the District Attorney, 

14 writing a report regarding corruption at the golf course, and cooperating with the FBI 

15 regarding an investigation into corruption at the police department where plaintiff 

16 worked was all part of his official duties. j.  at 707. Accordingly, the Court ruled the 

17 plaintiffs conduct was not entitled to First Amendment protection. jçi  This mirrors 

18 the facts pled in the current matter and therefore the Plaintiffs’ complaint fails to 

19 plead a First amendment violation claim as it relates to their conduct of reporting to 

20 the FBI and LASD. 

21 
	

As to their additional conduct of reporting to the L.A. Times and filing 

22 complaints with the DFEH, the Labor Commissioner, and the County of Los Angeles, 

23 Plaintiffs fail to establish and plead that the protected speech was a "substantial or 

24 motivating" factor for the adverse employment action. Cozsalter v. City of Salem (9th 

25 Cir. 2003) 320 F.3d 968, 978; Ulrich v. City and Cnty. Of San Francisco (2002) 308 

26 F.3d 968, 980. In order to allege that the protected speech was a substantial or 

27 motivating factor for adverse conduct, Plaintiffs must allege facts demonstrating that 

28 defendant(s) took action "designed" to retaliate against and chill the protected speech. 
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1 See Thomas v. Carpenter (9th Cir. 1989) 881 F.2d 828, 829 (quoting Gibson v. 

2 United States (9th Cir. 1986) 781 F.2d 1334, 1338) (emphasis added); see also 

3 Lachtman v. Regents of Univ. of California (2007) 158 Cal.App.4th 187, 214-15 

4 (affirming summary judgment ruling against plaintiff on First Amendment 

5 retaliation claim because plaintiff failed to present evidence of a casual link 

6 between his protected speech and the alleged adverse conduct). 

7 
	In the present case, Plaintiffs base their First Amendment retaliation claim on 

8 their interaction with the DFEH, Labor Commissioner, the County of Los Angeles, 

9 and the Los Angeles Tunes. However, there are no factual allegations that Defendant 

10 Tanaka engaged in any conduct designed to retaliate and chill against Plaintiffs’ 

11 collaboration with the LA Times or retaliate as a result of their pursuit of their 

12 government claims. In fact Plaintiffs do not plead that Defendant Tanaka was directly 

13 involved in any of the conduct with the exception of a conclusory statement that a 

14 threat was conveyed to the Plaintiffs at the direction of a group of individuals 

15 including " Undersheriff Tanaka". The timing of the alleged retaliation as pled by the 

16 Plaintiffs further reflects that there was no, nor could there have been retaliation by 

17 Defendant Tanaka as a result of the Plaintiffs’ actions of reporting to the L.A. Times 

18 or filing claims. Even if we were to assume Defendant Tanaka has any involvement 

19 in the alleged retaliation, based on the dates set forth in the complaint, the last alleged 

20 adverse action occurred on March of 2013. Complaint, ¶ 98. This is well before 

21 Plaintiffs’ claims to the DFEH, the County of Los Angeles, and the Department of 

22 Labor were submitted. These claims were submitted starting on April 9, 2013. (See 

23 Exhibits 1-6 to plaintiffs complaint.) Therefore the alleged adverse employment 

24 actions could not have been motivated, had a connection to or been based on the 

25 filing of these claims. 

26 I/I 

27 I/I 

28 I/I 
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1 
	b. 	The Second Claim for Relief for Violation of Due Process Rights 

	

2 
	 Through Malicious Prosecution Against Defendant Tanaka Should 

	

3 
	 Be Dismissed Because it Does not Constitute a Due Process Violation 

	

4 
	 and Plaintiff Rathbun fails to plead that there was no Merit as to the 

	

5 
	 Claim Against Him. 

	

6 
	Plaintiff Rathbun fail to state a claim for a 42 U.S.C. Section 1983 for violation 

7 of Due Process Rights through Malicious Prosecution against Defendant Tanaka 

8 because malicious prosecution, by itself, does not constitute a due process violation. 

9 Further, in order to argue that Defendant Tanaka caused the malicious prosecution of 

10 the plaintiff, Rathbun must plead and establish that there was no merit to the 

11 allegations against him or in the alternative that he prevailed on the merits of the 

12 claim against him. Plaintiff Rathbun fails to do so through his pleadings. 

	

13 
	In order to properly plead this cause of action, Plaintiffs must show that 

14 Defendant Tanaka prosecuted Rathbun (1) with malice, (2) without probable cause, 

15 and (3) for the purpose of denying plaintiff equal protection or another specific 

16 constitutional right. Bretz v. Kelman (9th Cir.1985) 773 F.2d 1026, 1031 (en banc); 

17 Cline v. Brusett (9th Cir. 1981) 661 F.2d 108, 112. 

18 
	First Plaintiff has merely lumped Defendant Tanaka’s alleged conduct with a 

19 group of additional individuals without setting forth Defendant Tanaka’s alleged 

20 actions. The alleged actions as to Defendant Tanaka are conclusory and fail to set 

21 forth the required prerequisite of malice. Furthermore Plaintiffs fail to establish that 

22 Defendant Tanaka has the ability to prosecute a felony charge against Rathbun, but 

23 rather concedes that it is the Los Angeles District Attorney’s office who ultimately 

24 decided to and had the ability to file felony charges against Plaintiff, Rathbun. 

25 
	Rathbun alleges that the felony DUI charges were based on "false charges, 

26 statements, police reports, evidence and testimony presented by PERKINS and DOES 

27 4 through 6." Complaint, ¶ 124. He does not establish Defendant Tanaka’s 

28 I involvement in this alleged conduct other than a conclusory statement that lumps 
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1 Defendant Tanaka with a group of other individuals. 

Finally Plaintiff fails to offer any non-conclusory facts that would create a 

3 plausible inference that there was no probable cause to charge him with felony DUI. 

4 In light of his own admissions and without any factual allegations to support his 

5 position that the DLTJ should not have been filed as a felony, Rathbun’ s claim for a 

6 due process violation based on malicious prosecution fails and should be dismissed. 

7 In fact Plaintiff does not even go so far as to plead or establish that he was not driving 

8 under the influence. In fact, he admits that the accident was caused by a "relapse." 

9 Complaint, ¶ 48. 

10 
	C. 	The Third Claim for Relief Under 42 U.S.C. Section 1983 and 

11 
	 Section 1985 for Conspiracy to Violate Plaintiffs’ Civil Rights 

12 
	 Against Defendant Tanaka Should be dismissed. 

13 
	The Third Claim for Relief Under 42 U.S.C. Section 1983 and Section 1985 

14 for Conspiracy to Violate Plaintiffs’ Civil Rights against Defendant Tanaka should 

15 be dismissed based on the intra-corporate conspiracy doctrine as well as Plaintiffs’ 

16 failure to plead this claim with the required specificity. 

17 
	The intra-corporate conspiracy doctrine establishes that employees of an 

18 organization cannot be liable for conspiring with one another. Hoefer v. Fluor Daniel, 

19 Inc.(C.D. Cal. 2000) 92 F.Supp.2d 1055, 1057-58; Johnson v. Hills & Dales Gen. 

20 Hosp. (6th Cir. 1994) 40 F.3d 837, 838; White v. Pac Media Group, Inc. (D. Haw. 

21 2004) 322 F.Supp.2d 1101, 1111-12; Washington v. Duty Free Shoppers (N.D. Cal. 

22 1988) 696 F.Supp. 1323, 1325.The Eleventh Circuit has applied this doctrine to bar 

23 conspiracy claims against law enforcement officials based on conduct related to their 

24 official duties of"prosecut[ing] violations of the law." See (11th Cir.2010) Griderv. 

25 City of Auburn, 618 F.3d 1240, 1261. The doctrine has applied even when a 

26 plaintiff in a civil rights case alleges officials acted in their individual as opposed 

27 to official capacities. See Donahoe V. Arpaio (D.Ariz. 2012) 869 F.Supp.2d 1020, 

28 1074-75 ("Wilcox cannot plead around this rule by naming Defendants in their 
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1 individual capacities and not naming the County in her conspiracy count; the 

2 reasoning underlying the intracorporate conspiracy doctrine remains to bar her claims 

3 because Defendants were allegedly using the powers oftheir county offices to commit 

4 the acts underlying Plaintiffs' claims for conspiracy."); Celestin v. City of New York, 

5 (E.D.N.Y. 200 8) 581 F.Supp.2d 420,434 ("[W]here the individual defendants are all 

6 employees of the institutional defendant, a claim of conspiracy will not stand."); 

7 Alexander v. City of Greensboro (M.D.N.C. 2011) 762 F.Supp.2d 764, 785 ("[A] 

8 municipality generally cannot conspire with itself under the intracorporate 

9 conspiracy. . . doctrine[.]"). 

10 
	Plaintiffs allege that Defendant Tanaka, and other named defendants conspired 

11 to "deter. . . Plaintiffs from testifying, cooperating and/or disclosing" alleged 

12 violations of law and "to injure Plaintiffs on account of their cooperation with the FBI 

13 and truthful testimony before the federal grand jury." Complaint, ¶ 134. The 

14 Complaint sets forth that Defendant Tanaka was an employee or official of the 

15 County during the time periods in question and allegedly acting within the course and 

16 scope of employment. Furthermore, pursuant to the precedents set forth above, 

17 Plaintiffs cannot defeat the intra-corporate conspiracy doctrine even if they have 

18 attempted to plead that Defendant Tanaka acted in his individual capacity. Donahoe 

19 V. Arpaio 869 F.Supp.2d at 1074-75 Accordingly, based on the intra corporate 

20 conspiracy doctrine, Plaintiffs' Third Claim for Relief against Defendant Tanaka 

21 should be dismissed. 

22 
	Moreover, even if this cause of action did not fail as a matter of law, Plaintiffs' 

23 conspiracy allegations against Defendant Tanaka lack the required specificity as pled. 

24 The elements of a conspiracy claim under section 1983 are (1) the existence of an 

25 agreement, either express or implied, to deprive plaintiffs of their constitutional 

26 rights, and (2) a deprivation of rights resulting from the agreement. Avalos v. Baca 

27 (9th Cir. 2010) 596 F.3d 583, 592. The plaintiffs "must state specific facts to support 

28 the existence of the claimed conspiracy." Burns v. County of Kings (9th Cir. 1989) 
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I 883 F.2d 819, 821. Similarly Ninth Circuit case law also provides that a Section 

2 1985(2) and (3) conspiracy must be pleaded with sufficient specificity. See Harris v. 

3 Roderick (9th Cir. 1997) 126 F.3d 1189, 1195. A section 1985 claim "must allege 

4 facts to support the allegation that defendants conspired together. A mere allegation 

5 of conspiracy without factual specificity is insufficient." Karim-Panahi v. Los 

II Angeles Police Dept. (9th Cir. 1988) 839 F.2d 621, 626. 

7 
	Plaintiffs have failed to meet the specificity requirements as to Defendant 

8 Tanaka. Plaintiffs allege that Defendant Tanaka as well as other Defendants 

9 "conspired to deter, by force, intimidation, or threat, Plaintiffs from testifying, 

10 cooperating and/or disclosing various violation of state and federal law freely, fully 

11 and truthfully" and that they "conspired to injure Plaintiffs on account of their 

12 cooperation with the FBI and truthful testimony before a federal grand jury." 

13 Complaint, ¶ 134. Plaintiffs' Complaint fails to demonstrate that Defendant Tanaka 

14 made an agreement with the other defendants, nor that he acted pursuant to any 

15 agreement. Plaintiffs therefore have failed to plead a key component of a conspiracy 

16 claim. Plaintiffs have further failed to plead any overt act taken by Defendant Tanaka 

17 in furtherance of a conspiracy. Sever v. Alaska Pulp Corp. (9th Cir. 1992) 978 F.2d 

18 1529, 1536. Because Plaintiffs have failed to properly set forth the necessary factual 

19 elements of conspiracy with requisite specificity, this cause of action against 

20 Defendant Tanaka should be dismissed. 

21 
	d. 	The Fifth Claim for Relief for FEHA Harassment Against 

22 
	 Defendant Tanaka Should Be Dismissed Because (1) The Facts Pled 

23 
	 In Plaintiffs' Complaint Are Insufficient to State a Plausible Claim 

24 
	 for Harassment Against Defendant Tanaka and (2) Defendant 

25 
	 Tanaka Cannot Be Held Personally Liable Under the FEHA For 

26 
	 Mere Inaction 

27 
	Plaintiffs' seventh claim for relief for FEHA Harassment against Defendant 

28 Tanaka should be dismissed because: (1) the facts pled in Plaintiffs' Complaint are 

-11- 
DEFENDANT PAUL TANAKA'S MOTION TO DISMISS 

CASE NO. CV13-02863 JIFW (Ex) 

Case 2:13-cv-02863-JFW-E   Document 22   Filed 06/28/13   Page 19 of 25   Page ID #:256



1 insufficient to state a plausible claim for Harassment under the FEHA; and (2) 

2 Defendant Tanaka cannot be held liable for mere inaction, even if he was aware of 

3 any alleged harassing behavior by others. 

4 
	 1. 	The Facts Pled in Plaintiffs' Complaint are Insufficient to 

5 
	 State a Plausible Claim for Harassment under the FEHA 

re 
	 Against Defendant Tanaka 

7 
	In order to state a claim for Harassment under the Fair Employment and 

8 Housing Act (FEHA), the plaintiff must plead and prove the following essential 

9 elements: (1) that plaintiff was a member of a protected class; (2) that plaintiff was 

10 subjected to unwelcome harassment based on his or her protected class; (3) that the 

11 harassment was unreasonably severe and pervasive. Thompson v. City of Monrovia 

12 (2010) 186 Cal .App.41h 860, 876. The FEFIA only prohibits harassment based upon 

13 the following protected classes: race, religious creed, color, national origin, ancestry, 

14 physical disability, mental disability, medical condition, marital status, sex, age or 

15 sexual orientation. Cal. Gov. Code § 12940(j)(1). 

16 
	For harassment to be actionable it "must be sufficiently severe or pervasive 'to 

17 alter the conditions of [the victim's] employment and create an abusive working 

18 environment." Department of Corrections v. State Personnel Board (1997) 59 

19 Cal.App.4th 131, 150 [citation omitted]; See also Fisher v. San Pedro Peninsula 

20 Hospital (1989) 214 Cal.App.3d 590, 610; Pieszakv. Glendale Adventist(C.D. Cal. 

21 2000) 112 F.Supp.2d 970. "In determining what constitutes 'sufficiently severe or 

22 pervasive' harassment, courts have held that acts of harassment cannot be occasional, 

23 isolated, or trivial, rather the plaintiff must show a concerted pattern of harassment 

24 of a repeated, routine or a generalized nature." Fisher, 214 Cal.App.3d at 610. 

25 
	In Department of Corrections, supra, the Court of Appeal ruled that the trial 

26 court erred in concluding that a supervisor's conduct toward another officer created 

27 a hostile or abusive working environment. Observing that although the supervisor 

28 allegedly complained about Hispanics and "used profane language and shook the 
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1 officer by her collar to emphasize his point," a hostile work environment was not 

2 created. Dept. of Corrections 59 Cal.App.4th at 148-150. The Court held that the 

3 described conduct by the supervisor taken on its own was insufficient to show 

4 harassment. "No severe or pervasive harassment was evident." [ci.  at 148-149. 

5 
	Here, Plaintiffs' Complaint is devoid of any facts showing that Plaintiffs were 

6 harassed by Defendant Tanaka, or anyone else for that matter, on the basis of being 

7 members of any protected class. Though Plaintiffs' Complaint alleges that Rathbun 

8 is a Jewish, Caucasian male and Sexton is a Caucasian male, Plaintiffs point to no 

9 nexus between their race and/or religion and any alleged harassment by Defendant 

10 Tanaka. In fact, Plaintiffs allege that they were harassed after and because Plaintiffs 

11 "brought to light wrongdoing by non-Jewish, Caucasian co-workers." Complaint, ¶ 

12 148. Accordingly, Plaintiffs' allegations only show that any alleged harassment (i.e. 

13 threats of bodily harm and being branded "race traitors") was motivated not by their 

14 membership in a protected class, but rather by their conduct in reporting wrongdoing 

15 of other LASD officers. 

16 
	Second, Plaintiffs' Complaint is devoid of facts sufficient to show that any 

17 conduct by Defendant Tanaka, was sufficiently "severe or pervasive" enough to be 

18 classified as FEHA harassment. Indeed, the only FEHA harassment allegation pled 

19 against Defendant Tanaka is that he and others, including Sheriff Baca, "were well 

20 aware of racial problems, including Thompson's proclivities." Complaint, ¶ 153. 

21 Simply being "aware" of racial problems falls far short of constituting "severe and 

22 pervasive" conduct under the FEHA as Plaintiffs do not allege that Defendant Tanaka 

23 was personally involved in any racial activity or making any racial comments that 

24 were directed to Plaintiffs. Even assuming Defendant Tanaka could be found liable 

25 for the acts of others (which he cannot), the allegation that Plaintiffs were branded as 

26 "race traitors" by LASD personnel and that "Thompson regularly made derogatory 

27 comments about minorities, including Jews" does not rise to the high standard of 

28 being sufficiently "severe or pervasive" as Plaintiffs do not allege that these remarks 
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I were anything more than offhand comments or isolated incidents which do not rise 

2 to the level of harassment under the FEHA. In addition, insufficient facts have been 

3 alleged to demonstrate whether Thompson's alleged derogatory comments about Jews 

4 were directed to Rathbun, if they were made in his presence, if Rathbun was aware 

5 of the comments, and at what frequency, if any, these comments were made. 

6 
	Accordingly, Plaintiffs' allegations fall far short of pleading a plausible FEI-IA 

7 harassment claim against Defendant Tanaka. 

8 
	 ii. 	Defendant Tanaka Cannot Be Held Personally Liable Under 

9 
	 the FEHA For Mere Inaction 

10 
	Individual defendants are liable for harassment under the FEHA only if they 

11 themselves commit the harassing conduct and/or if they aid, abet, incite, compel, or 

12 coerce the doing of any of the acts. Fiol v. Doellstedt (1997) 50 Cal.App.411' 1318, 

13 1326; Cal. Gov. Code § 12940(i)-G). A supervisory employee is not personally 

14 liable under the FEHA for harassment by mere inaction, even where information 

15 of harassment is communicated to the supervisory employee and the supervisory 

16 employee fails to stop the harassing conduct. Eipi,  50 Cal.App.4th at 1331. The 

17 duty to prevent harassment is owed by the employer, not the supervisor, and the 

18 supervisor's inaction by itself cannot be considered "aiding and abetting" harassment. 

19 Id.at 1326. 

20 
	Accordingly, Plaintiffs' harassment claim against Defendant Tanaka must be 

21 dismissed because Plaintiffs do not allege that Defendant Tanaka personally engaged 

22 in any harassing conduct and/or aided and abetted in any harassing conduct. Indeed, 

23 the only FEFIA harassment allegation pled against Defendant Tanaka is that he and 

24 others, including Sheriff Baca, "were well aware of racial problems, including 

25 Thompson's proclivities." Complaint, ¶ 153. However, pursuant to EIi,  a 

26 supervisory employee is not personally liable under the FEHA for mere inaction, even 

27 if the supervisor is informed of the harassing behavior and fails to prevent it. Fiol, 50 

28 Cal.App.4th at 1331. 
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1 
	e. 	The Ninth Claim for Relief for Violation of Bane Act Against 

2 
	 Defendant Tanaka Should Be Dismissed Because The Facts Pled 

3 
	 in Plaintiffs' Complaint are Insufficient to State a Claim for 

4 
	 Violation of the Bane Act Against Defendant Tanaka 

5 
	A defendant violates California Civil Code § 52.1 if the defendant "interferes 

6 by threats, intimidation, or coercion" with a plaintiff's federal or state rights. Section 

7 (j) of this statute provides: 

8 
	Speech alone is not sufficient to support an action brought pursuant to 

9 
	subdivision (a) or (b), except upon a showing that the speech itself threatens 

10 
	violence against a specific person or group of persons; and the person or group 

11 
	of persons against whom the threat is directed reasonably fears that, because 

12 
	of the speech, violence will be committed against them or their property and 

13 
	that the person threatening violence had the apparent ability to carry out the 

14 
	threat. 

15 
	Therefore, to state a cause of action under the Bane Act, Plaintiffs must present 

16 allegations of violence or intimidation by threat(s) of violence. It is "clear that 

17 [section 52.1] is meant to protect against violence or threat of violence." Rabkin v. 

18 Dean (N.D. Cal. 1994) 856 F.Supp. 543, 552. The term "threat," for purposes of the 

19 Bane Act, is defined as "an expression of intent to inflict evil, injury, or damage on 

20 another." McCue v. South Fork Union Elementary School (E.D. Cal. 2011) 766 

21 F.Supp.2d 1003, 1011 [citing In Re M.S. (1995) 10 Cal.4h  698, 710]. 

22 
	Plaintiffs' Complaint alleges in a very conclusory fashion that "[d]efendants 

23 made threats of violence against Plaintiffs..." Complaint, ¶ 176. This is another 

24 speculative and conclusory allegation against Defendant Tanaka as Plaintiffs present 

25 no facts to support this legal conclusion. Such conclusory statements, without out any 

26 reference to what statement(s), if any, were made by Defendant Tanaka are 

27 insufficient to survive a motion to dismiss. See Ashcroft v. Igbal (2009) 556 U.S. 

28 662, 679-680 [stating "While legal conclusions can provide the framework of a 

- 15- 
DEFENDANT PAUL TANAKA'S MOTION TO DISMISS 

CASE NO. CVI3-02863 JFW (Ex) 

Case 2:13-cv-02863-JFW-E   Document 22   Filed 06/28/13   Page 23 of 25   Page ID #:260



I complaint, they must be supported by factual allegations."] 

2 
	The only facts that relate to threats against Plaintiffs are that Plaintiffs were 

3 told they "better shut up or else" about one of the accused deputies, that they were 

4 "threatened [to].. .keep their mouths shut" about Thompson and another deputy, and 

5 that they were told that they would "answer" for their reports. Complaint, TT 42, 53, 

6 93. Plaintiffs do not allege that any of these "threats" were voiced by Defendant 

7 
Tanaka. Rather, they speculatively and conclusory assert that the deputies who made 

8 some of these threats "were following the orders from Lt. Thompson, Sheriff Baca 

9 and/or Undersheriff Tanaka..." Complaint, ¶ 42. 

10 
	Moreover, none ofthese allegations evidence an expressed intent by Defendant 

11 Tanaka to inflict violence upon Plaintiffs. Plaintiffs' only allegations referencing an 

12 expressed intent to inflict violence against Plaintiffs are as follows: (1) the vague 

13 allegation that Plaintiffs received threats from various deputies, including Lt. 

14 Thompson's son, Matt, and that the "message" was always the same - that Plaintiffs 

15 "needed to shut up about illegal activity or they would suffer serious harm;" and (2) 

16 the vague allegation that Deputy Camacho threatened Sexton with bodily harm. 

17 Complaint, ¶J 53, 82. However, these allegations are insufficient to support a claim 

18 against Defendant Tanaka for violation of the Bane Act, as there is no factual support 

19 that any threats of violence came from Defendant Tanaka. See Rabkin v. Dean 856 

20 F.Supp. at 552. 

21 'I- 

22 //I 

23 I/I 

24 I/I 

25 I/I 

26 I/I 

27 I/I 

28 I/I 
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5. CONCLUSION 

For the foregoing reasons, Defendant Tanaka respectfully requests that this 

Court dismiss Plaintiffs' Complaint in its entirety against Defendant Tanaka, or in the 

alternative, dismiss one or more of Plaintiffs' causes of action against Defendant 

Tanaka. 

DATED: June 28, 2013 	 LAW OFFICES OF DAVID J. WEISS 

Is! 

DAVID J. WEISS, ESQ. 
DARON BARSAMIAN, ESQ. 
DANIELLE F. DROSSEL, ESQ. 
Attorneys for Defendant, 
PAUL TANAKA 
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