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RICHARD I. FINE
Prisoner ID # 1824367
c/o Men’s Central Jail
441 Bauchet Street

Los Angeles, CA 90012

UNITED STATES DISTRICT COURT

RICHARD I. FINE,
Petitioner,

VS.

SHERIFF OF LOS ANGELES COUNTY,
Respondent.

(J/M&" ~re —

Case No. CV09-1914 JFW (CW)

OBJECTIONS, INCLUDING
MEMORANDUM IN SUPPORT OF
OBIJECTIONS, TO MAGISTRATE
JUDGE’S REPORT; DEMAND FOR
IMMEDIATE RELEASE
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I. Prefatory Statement
A. Nature of the Case

This is a simple case which arose from and centers upon Los Angeles
Superior Court Judge David P. Yaffe’s receipt of illegal payments of
approximately $46,300 per year from LA County, in addition to his state salary
of approximately $179,000 per year. In essence, Judge Yaffe receives 28% of
his total salary as an illegal payment. All other Los Angeles Superior Court
judges also receive the same 28% illegal payment.

In this case, the Petition for Writ of Habeas Corpus (hereinafter the
“Petition”) was not opposed by the Respondent, the Sheriff of Los Angeles
(“LA”) County. The grounds of the Petition, the claims of the Petition and the
facts asserted in the Petition were not opposed or disputed by the LA Superior
Court or Judge Yaffe. For these reasons alone, the Petition must be granted.
Since there is no opposition, and the LA Superior Court and Judge Yaffe have
reversed their positions, there is no reason for either the Magistrate Judge or this
Court to deny the Writ. At this point in time, the only person who is supporting
the illegal and unconstitutional conduct of Judge Yaffe, the LA Superior Court
and LA County is the Magistrate Judge. As shown herein, the California State
Court has held the LA County payments to be unconstitutional. The California

State Legislature has declared such to be immune from criminal prosecution,
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thereby making such acts criminal. A recent U.S. Supreme Court decision has
re-affirmed that such acts deny due process.

Neither Judge Yaffe nor other LA Superior Court judges disclosed such
LA County payments on their Form 700 financial disclosure statements, nor to
parties before them in cases where LA County was the opposing party. Judge
Yaffe and other LA Superior Court judges have then decided cases or made
orders in favor of LA County. Annual litigation reports from the LA County
Counsel to the LA Board of Supervisors for the fiscal years 2005-6 and 2006-7
show that, during such years, LA County judges did not decide a single case
against LA County. (See such documents as part of pleadings submitted to the
Court as part of the contempt case.)

In this case, Judge Yaffe has refused to recuse himself in a contempt
proceeding in order to enforce the illegal and void 1/8/08 Order against
Petitioner he made in favor of LA County and its co-applicant, Del Rey Shores
Joint Venture and Del Rey Shores Joint Venture North (“Del Rey Shores”) for
an Environmental Impact Report (EIR). Such Order was made without
jurisdiction over Petitioner, without notice to Petitioner, and without Petitioner
being present at the hearing.

In the contempt proceeding, Petitioner challenged the Order and the void

Judgment ensuing from such Order. Such challenge is specifically allowed in a
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contempt proceeding when the contempt proceeding is brought to enforce a
judgment or order.

Petitioner also defended against the charge of attacking the integrity of the
Court (Judge Yaffe) and attacking the integrity of the LA Superior Court based
on the demonstrated action of taking payments from a party and not declaring
such violated an “implied or intangible right to honest services”. (18 USC §§
1341, 1343, 1346)

Petitioner was charged with 16 separate counts of contempt. Petitioner
was found “not guilty” on 14 counts, including the counts of attacking the
integrity of the court (Judge Yaffe) and the LA Superior Court. Petitioner was
found “guilty” on 2 counts, which were refusing to answer questions about his
assets in a judgment debtor hearing, and practicing law and holding himself out
to practice law. (See Transcript of 1/22/09 and Minute Order of 1/22/09.) The
3/4/09 Judgment does not conform to the Transcript or the Minute Order as to
the specific counts upon which Petitioner was found guilty.

This is a clear case of a denial of due process. The facts and claims in the
Petition are not contested, and the U.S. Supreme Court cases are clear in the
principles set forth therein: that there must be “an appearance of justice,” and
that a judge who takes money from a party must recuse himself from the case, as

to do otherwise would compromise the integrity of the court.
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The Court is respectfully reminded that even Justice Scalia, in defending
his duck hunting trip with Vice President Cheney, stated that the party before the
court was not “Dick Cheney”, but the Office of the Vice President. He argued
that separation of the identity of the individual from the office preserves the
integrity of the court.

As shown in Petitioner’s brief to the California Supreme Court in his
Petition for Writ of Habeas Corpus, the taking of money by a judge who does
not “throw the case” is still corrupt. Justice Posner of the 7th Circuit stated in
his remarks relating to Sir Francis Bacon that the judge who does not fulfill the
“bargain” after he has taken the money is equally as corrupt as the judge who
takes the money and fulfills the “bargain”. (See Petitioner’s brief to California
Supreme Court, filed with the Petition.)

In Judge Yaffe’s case, (as well as the other LA Superior Court judges), he
took the money from LA County and made an order in LA County’s favor. He
then refused to recuse himself and presided over the contempt proceeding to
judge his own wrongful conduct to be lawful. The violation of due process is
clear.

Judge Yaffe held Petitioner in contempt. Petitioner has been incarcerated
since March 4, 2009. Petitioner was taken to LA County jail immediately upon

being sentenced and provided with a copy of the Judgment of Contempt.
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Due to the refusal of the jail to provide Petitioner with paper and pencils or
pro per status (all upon the order of Judge Yaffe), the filing of the Petition for
Writ of Habeas Corpus was delayed for 16 days.

B. Procedural History

PETITIONER HAS SPENT 113 DAYS IN SOLITARY CONFINEMENT.
THE MAGISTRATE JUDGE HAS FAILED TO FOLLOW THE LAW. The
Petition was filed on 3/19/09. The Magistrate Judge waited 18 days, until 4/7/09,
to order the Sheriff to answer by 4/21/09 under 28 USC § 2243. The Magistrate
Judge was required to issue the order “forthwith” upon receiving the Petition. On
4/9/09, Petitioner filed an Ex Parte Application for immediate release pending
decision on the Petition with proper notice having been given to the Sheriff.
Under the local rules, the Sheriff was required to respond within 24 hours. On
4/9/09, the Magistrate Judge ordered the Sheriff to respond to the Ex Parte
Application on 4/21/09, thereby delaying the resolution of the issue. On 4/21/09,
the Sheriff responded that he could not answer the Petition nor respond to the Ex
Parte Application. He moved to be dismissed as the Respondent, or in the
alternative, for an order to be entered directing the LA Superior Court, Judge
Yaffe, and Del Rey Shores to answer.

On 4/23/09, the Magistrate Judge entered the Order directing the

aforementioned entities to answer by 5/1/09 and directing Petitioner to file any
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opposition to the motion by 5/1/09. Petitioner filed an opposition which the
Magistrate Judge “struck” because it was not signed by Petitioner but was signed
by an authorized person allowed for the Petitioner under 28 USC § 2254 (because
Petition was prevented access to documents to sign himself). On 4/28/09, Del
Rey Shores filed a response that was stricken. They filed a subsequent First Ex
Parte Application to Intervene on 5/8/09 which was not served on Petitioner. An
order to intervene was never signed.

On 5/1/09, the Superior Court and Judge Yaffe filed a response to the
Petition and Ex Parte Application. This response only stated that Petitioner was
incarcerated to “coerce” him to answer questions about his assets and that he was
not incarcerated for practicing law and holding himself out to practice law. The
response did not address any count or claim in the Petition or produce any
“pertinent document” from the contempt proceeding as required under the 4/7/09
Order in paragraphs 2 and 3. The response produced four documents, none of
which had exhibit stamps from the contempt proceeding on them. One document
was the 3/4/09 Judgment and Remand Order. The second document was the
3/27/08 Order Striking Notice of Disqualification without any proof of service or
any certification from the LA Superior Court, and without any exhibit stamp
showing it was part of the contempt proceeding. The third was a copy from the

State Bar of California attorney search webpage, which did not have any exhibit
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stamp showing it was part of the contempt proceeding, and the fourth was the
reporter’s transcript for the 3/4/09 contempt proceeding.

On 5/14/09, Petitioner filed a reply to the LA Superior Court and Judge
Yaffe response showing that the response did not dispute any grounds, facts or
claims in the Petition. (Petitioner’s previous reply, filed 5/8/09, had also been
stricken for “lack of signature of party”.)

Based upon the failure of the Sheriff to answer, under 28 USC § 2243, the
Writ should have been granted on 4/21/09 and Petitioner should have released.
Even assuming the Magistrate Judge had the right to direct the Superior Court
and Judge Yaffe to answer and to extend the time to answer beyond the 20 days
set forth in 28 USC 2243, based upon their failure to answer any count or claim,
the Writ should have granted on 5/1/09, and Petitioner set free.

II. Facts In The Petition Are Uncontested

Petitioner was the attorney for Marina Strand Colony II Homeowners
Association in the case of Marina Strand Colony II Homeowners Association v.
the County of Los Angeles, Los Angeles County Case No. BS109420. On
10/10/07, Petitioner filed various motions in said case, including a motion for
Marina Strand Colony II Homeowners Association to be relieved from dismissal.
Such motion was based upon “excusable neglect.” “Mandatory relief” from

dismissal was not available under the Public Resources Code. “Excusable
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neglect” does not incur attorney fees as a condition for granting the motion, as it
was “permissive” in the discretion of the court. On the other hand, “mandatory
relief,” which was not available under the Public Resource Code, incurs attorney
fees. After filing such motions and before the hearing on such motions,
Petitioner was replaced as counsel for Marina Strand Colony II Homeowners
Association and had no further contact with the case. The reason for Petitioner’s
leaving the case was that on 10/17/07, the State Bar ordered him to be inactive.
On 11/28/07, the California Supreme Court denied Petitioner’s Petition for
Review, but did not uphold the State Bar Court’s order and did not order
Petitioner to be inactive. However, Petitioner did not rejoin the case.

On 1/8/08, without notice to Petitioner, without Petitioner present at the
hearing, and without jurisdiction over Petitioner, Judge Yaffe entered an order in
the Marina Strand Colony II Homeowners Association case ordering Petitioner to
pay attorney fees and costs to LA County and its co-applicant, Del Rey Shores,
and sanctions to the court. Such order was void in that Judge Yaffe did not have
jurisdiction over Petitioner, and was void and unconstitutional in that it was
without notice or hearing. Such order also ordered attorney fees under the
“mandatory provision” of CCP § 473b, which was precluded under the Public
Resources Code. Petitioner was served with the order by mail on 1/23/08 by

Rose Zoia, subsequent counsel for the Marina Strand Colony II Homeowners




19

20

21

22

23

24

25

26

27

28

Case 2:09-cv-01914-JFW-CW  Document 29  Filed 06/25/2009 Page 14 of 53

Association, who had filed further briefs on the aforementioned motions to be
relieved from dismissal.

On 2/19/08, Petitioner, through a “special appearance,” filed three motions
challenging the jurisdiction of the court and the 1/8/08 order. These were a
Motion to Disqualify LA Superior Court judges receiving money from LA
County, a Motion to Dismiss Order for lack of jurisdiction, lack of notice and that
discretionary provision of CCP § 473b does not allow or mandate the imposition
of sanctions, legal fees and costs. (See Trial Exhibits 1A and 9 for motions and
1/8/08 order.) Petitioner subsequently filed a Motion to Tax Costs after Del Rey
Shores filed their costs and attorney fees.

At a 3/20/08 hearing of the three motions, Judge Yaffe belatedly attempted
to strike the Motion to Disqualify the LA Superior Court, claiming such to be a
CCP § 170.3 Objection, and continued the other two motions until 4/10/08. Such
attempted striking was illegal as it was beyond the 10-day period allowed under
CCP § 170.4 to strike a CCP § 170.3 Objection. Further, Judge Yaffe claimed in
his 3/27/08 Order Striking Notice of Disqualification that struck such Motion on
3/18/08 by court order is false as no court order dated 3/18/08 exists and none
can be found on the court docket.

At the 3/20/08 hearing, Judge Yaffe admitted in open court that he had

received, and was receiving, payments from LA County and that he had not
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